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. - my® HONORABLE W. T, SHANNON, DIRECTOR OF THE
DEPARTHENT OF FISH AND GAME, has requested an opinion on the
followlng guestions:

1. Does the amendment to former Sectlon 820 |
of the Fish and Game Code in 1955, placing a 25-year
limit on the period of allotments of state water
bottong for shellflsh culbure, apply to allotments .
made pricr to the effective date of the amendment, or

. may earlier allotmentz be held until such Time ag they
*vare abandoned?

2. I two or more allotments having terminal
dates ars consolidated, will the expiration date of
the congolidated area be determined by the earlier
‘date or the later date? If an allotment having & .
terminal date.is conzolidated with an allotment nade
prior to the 1955 amendment, will the consolidateqd
area be subject to the expiratlion date of the former
allotment, or will the consolidated area be pubject
. to no speciflied terminel or explration date?

'(.'3_(‘._

-he conclusions are:

1. The 1955 amendment_to former Eection 820" of the
Fiph and Game Ccde (now § 6495X£/ placinzg a 25-year limlt on
the perdod of alleiments of gtate water botitoms for shellfligh
culture applies tc allotments made prior to the effective date
of the-amendment. Such earlier allotments may not be held until
abandonment, but ¥ill teruinate by operation of law on September
T, 1980, if not sooner abandoned or “erminated for cause.

1. All gectfion referencex. are Lo the Fish and Game Code 4:¢,7¢fiz¢gz
unieas other¢Be mnecificd; ‘
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2. Vhere allobtments having different
terniinal detes are conaolidated, the expiratlon
date of the new allotment for the conscllidated
area will depend on the actlon of the Figh and
game Commission taken pursuant to sechion 131(f),
title 14, California Adminlstratlive Code, irrespec-
tive of whether the consolidation includes an ol-
iotment made prior to September 7, 1955,

ANALYSTS

Former section 820 of the Figh and Game (ode IR
Gerived from the Act of 1874, State., 1873-74, ch. 671,
P, 940, which was adopted %o permit and encoursge the vul-
tivation of oysters. The code sectlon wes enacted in 1933,
Stats. 1933, ch. 73, p. 468, and provided In gubstance that
the state water bottoms may be allolted to any citizen of
California for the purpose of growWinz cysters "to be held by
the pstiticner until such time &g it 1 abandoned.” Iiz 1855
sectien 820 wam amended, Stata, 1955, ch., 1263, p. 2300, ky

_the addition, inter allz, of the follewlng sentence:

- An allotment may be made for a pericd of .
not to exceed twenty-five (25) years and 1f, at the
termination of the period of an allotment, the water
bottum allotted 1s still subJect To allotment the
‘allottee shall nave & prior right to the allotment of
such bottom to him,

On recodification of the Fish and Game Code in 1857,

..3entence was embodied In section 6495, Stats. 1957, ¢
g.éﬁ&l@. Allotnents may nc be made lor all ahellfls
, 90. E :

this ~
h. 455,
h

A ‘The 1955 amendment to former section 820 did not
act retrospectively. £ contalnsg no express declaraticon
that it should be s0 2pplied, &nd henze the 25.year perlod
.does not commence on the date 9F an carlier allotment., How-

- ever, the sectlon acts prespectively. TFor the reasons herelr-
after noted, it affects all shellflsh allotments oututanding
on the effective date of the 1955 amendment, namely, on Sapi--
ember T, 1955, from which date the 25-year period comuances.

Oysters and shellfish are "fish", § 45, and a2z such
are subJect tc the prerogative of the sovereign to protect and
preserve them in such manner, and upen such terms as the Leglig-
lature deems best for the c¢ommon good.  See In re Hakingas, 200
Cal., 474 (1927); People v. Siafford Packing To., 103 Cal. 719

1924); In re Marincovich, &8 Cal. App. 474 (1920}, For ox-
ample, an implled license extending over & long pericd of time
to use landy for oyster cultivation may te revoked by the leziz-
lative body. Of. Lowndes.v. Hunbington, 153 U.S8. 1 (1893). i
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Pomona Mubt. Bldz. & Losh Zson., 37 Cal, 4pp, 24 (Tupp. ) 765,
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e “212fornis and other Jurdsdlctlona 1t hasg been held that the
;ﬁ’/}ulbmvation cf shellfilesh on pudblic lands 13 a mere privilege,

reveeable at the pleazure o the gtate. Darbee & Imrbl Gyster
& land Co. v. Pacific Oyster Co., 150 Cal, 352 (L9U7); Phipus
v. State, 22 Hd., 350, d) Aﬂ. Dec, 654 (1664 j; Piyne & SULLGE V.
Providence Gas Co., 31 R.I. 295, 77 Atl. 185.(IG10)... fhz. power-to
tTerminate o licenase cnt*nelf includes the pover to curtall tire
length of Ite term. CL. Cly. Code § 2535. .Thus in Darbee the
Court gald: ) , :

In Thipes v, tatp 22 Wd. 380, (5 Teic) am,
Dec. G54T, the couFE a3 3 dealing with stctuueg like

ours and 1t szid: "It ebundantly appears Irom the
nature of the p“lViAE”e in dispute, as vell as from
the terms in which 1t was conferred, that no transler

- of the state's bitle to lands covered by navigable
water was contauplated. Psrmiszlon to uge glven aress
« + » for a particular purpose [ovatsr cultivetion]
seems to be all that the legislature intended, and we
think the language of 1ts aszent to that uae ahould be

- congtrued, noS ag & grant binding the state, but as =

~oonditdonal Zi.onqe, revoeable at the plcasure of the

legislature.” Agatwm, in Hess v. Muir, 65 HMd. 580,

[5 AzX, 540, 6 At1. 6731, Aivey, C.J., said: ™hese
stztutes, the better.to promote the growth and to 1n-
crease the swupply of oysters. . . provide that any of.

- the citlzeng of the state may locate one lot . . ., and
plant the same wilth oysters, and thercupcn ne I glven
exclusive control thereof, Tnia, howevsr, 1lg not & '
grant of an Indeleasible right or estate in the lot
thua authorized to be located and planted wlth oyoters.
It 13 simply a conditiondal or qualified license or

.franchtﬂe, revocable at the will and pleasure of th

state, [Citdng Phipps]., It is neizrher inheritzble nor
transferable, but is purely a *erqonal pﬁivilego in the-
party loo ating the lot." 150 Cal. a2t 39 4~95 :

Tt 18 a rule of long ntanding that pertinent ntatu~

'tory' rovialong dare to be read Into contracts. See 5B McK.

Dig. 154 {1961). In State Bonded Audlt Bursay, Inc. V.

Ed
11,

oY [I9A0) (quoting iromw rome Bldg. & Loan Ason. v. BElalsd
280 U.S. 39b (19,85) it was sald: ,

Kot only are exigting ldws read into contravts, . .
" .. but the reservatlion of essential attributes ol
. soverelgn power 1s dlso read Into contracts as &
postulate o the legal order., . . The econcmic
Interesta of the State may Justify the exercise
of Lty cdontlnudng and dozinant protactive poswer
notwilthatanding interlersnce with contracts.
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The same 1s equally true of a privilege conferred under
stats permit. -This offlce haz conziatently ruled that a
license from the sgtate to coarry cn 2 lawful businesss, al-
though wnexpired, 1s subject +o canczlation or modification
in puen mamer as the Legiglature deems meet and proper.

L2 Dpm.Cal.Atty.Gen. 99, 105 (1963); 38 Ops.cal.abty.Cen. 45,

49 (1951); 16 Ops.Cal.Atby.Gen. 28, 30 (19850); 12 Ops.Cal.
Atty.Gen. 238, 240 (1948); .¢f.In re Carlmsn, 87 Cal. App.
8it, 888 (1927); Anthony v. Veatch, 189 Ore. 462, 220 p.2d
+93 {1950). . ‘

: " In the laftexr cage the appellanty had beex Idcenmed
to fish with fixed appllances at a certain locatlon. An
intervening Oregon statute proniblted further use of the
appliance, Tne fishermen claimed impairment of the obliga-
tion of & contract claining that thelr payment »f the Impow-
ed fees had the effect or making the licenge irrevecadle, :
The court relscted their contentions, stating that the
license to fisnwith a fixed appliance i & certain locatlon

.wag the granting of a spesial privilege conferred by the

.

government, creates no vested rignhtas, and is not a contraat.’

} Thug a shellfish or oyster allotment 13 & mere
privileze, Lhe terms cof wilch are subject to modification by
the Legislature. The privilege is spubJect to cancelation if
the Legiglature should elect at any time (o terminate oxr Lore-
¢lose.all shellfipsh cultivation, or a limltetion may Le plac-

- ed on the duration of the llicense period. The 1955 amendment

did not expressly or Implledly except pre-existing allotments
from the limitation of the Z5-year peried. fUherefare the

amendment affects pre-axlsting shelllish allotments of siate

water bottoms, and such allotments will explee on Sepfember
7> 1980 unless abandoned or gooner terminated for cause.

. 'he terminal dates of conyolidated zllotmenty will -
depend on the actlon of the Flsh and Game Cowmmiloslon, taken

pureuant to wection 131(f), title 14, California Administra-.

tive Code, whilch readr as follows¢ N :

When severdl allotments are congolildmnted
the effective date of the new allotment
will bs determined by the commizsion.

The terminal date of the conygolidated allotrment could not extend
more than 25 yearzg from and after tie affective date of consclida-
tion (§ 6495), Arrespective «off whelher the new effective date is
baged or the date of the earller or later allotment, Presumably,
the Commission will zive reasorablz consideration tu the terms of
the applicatioa of the allottee or allottees for conzolidation

and all agpects of the watter. Cf,, People v, Globe Grain & »i11.
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